iis 


Achilli v. Newman, 229, 688. 

Action, 39, 94, 102, 168, 169, 
224, 277, 282, 395, 407, 513, 517, 
520, 641, 642. 

Action against a public officer, 230. 

Action, surviving of, 39, 395. 

(See Evivence.) 
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Adm issions 

Adultery, 169. 

Adverse possession, 396, 622. 

Affidavit without date, 102, 

Igency, 109, 

Agent, Is, 109, 169, 281, 407. 

Agreement, 94, 102, 105, 159, 170, 
270), 519, 520. 

Agreement, parol, 328, 

Agreement, voluntary, 219. 

Alienation, 92. 

Aliens, 399. 

Ambassadors, right of foreign 

22 


to sue 
in our courts 

Imend ments, 110, 166. 

American law booksin England, 295. 

Answers, irrelevant, 111, 63x. 

Appeal, 17, 21, 166, 233, 326, 399, 

Apprentice, 334. 

The refusal of the chancellor in 
the court below to allow a party to 
file a supplemental bill before the 
original one comes to a hearing, is 
not a final decree, from which, in the 
first instance, an appeal lies; nor is 
it strictly revisable in the superior 
court, being a matter of discretion, 
Smith v. Wainwright, 306. 

But where such refusal proceeds 
upon special grounds, which are 
shown to have been misapprehended, 
the party, afler correcting this misap- 
prehension, will be permitted to re- 
new his application. Ib. 
Arbitration and award, 107, 168, 170. 
lrrest, 101, 400, 504, 

When a party privileged from 
arrest, is arrested, he may, within 
the discretion of the court where the 
suit is pending either the 
principal or the bail, plead his priv- 


against 


ilege, and enter an ezoneratur on the 
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bail bond, or discharge the bail on his 
own motion. Washburn v. Phelps, 
504 

When the exoneratur is entered on 
the bail bond, or the bail is discharg- 
ed, it is conclusive upon the parties 
and all interested. Ib. 

Giving bail is not a waiver of the 
privilege from arrest. Ib 
Art Union Association, (American,) 

160, 400. 


Assignment, 42, 280, 327, 332, 334. 


ows, DIS, OVD 
Assignment, Voluntary by debtor, 95, 
400 
Assumpsit, 37. 
Atheists, ought they to be received as 
competent witnesses, SOL. 
Atheists as witnesses in 
416. 
Attachment, 103. 
Auctioneers, their property and rights 
in things sold, 401. 
Auditors, powers and duties of, 368. 
Where a was referred to an 
auditor under the statute to state the 
account between the parties, and at 
the hearing before the auditor it ap- 
peared that the articles charged in 
account by plaintiff against the de- 
fendant were procured of the plaintiff 
by one R, and it was made a ques- 
tion whether the R. the 
authorized agent of the defendant to 


Virginia, 


case 


said was 
procure the articles on his account, 
and the auditor passed upon the ques- 
tion of R.’s authority; it was held, 
that the auditor had power to settle 
the question of R.’s authority ; his du- 
ty being to state the account between 
the parties, and there being no ac- 
unless R. was the 
defendant to make 


Locke v. 


count to state 
agent of the 
purchases on his account, 
Bennett, 208. 


B. 


Bail, 41, 504. 
Bail bond, 282. 
Bailments, ‘3. 
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Banking Associations and Banks, 
4)1. 

Bank redemptions in Michigan, 213. 


-_ 


Bankruptey, 171, 277. 
Bastardy net, los 
Biddings at sheriff's sale, 166, 401. 
Bill in equity, 306. 

Bill of lading, 402, 


Bills of exchange and promissory 
S a @ 

notes, 44, 95, 97, 104, 159, 
221), 221, 231, 283. 334, 402, 


409, 501, 515, 517, 633, G42. 
Bond, 39, 171, 506 
Book accounts, 172, 22. 
Indorsers, rights of, 220, 409, 515, 
518, G33. 
Joint and several maker, 90, 23 
Protest, notice of, 104, 4092, 40), 
O33 

Due diligence, 402, 633. 

The decease of a party an obligor 
in a bond, and also the 
notes given by the obligees in the 
sume bond for the same consideration 
upon which the bond was given, and 
the mere representation of his tnsol- 


. 
) 


veney, his estate being confessedly 


solvent, is no reason why a court of 
favor of 


equity should interfere in 
the obligees, and that the 
amount of the notes should be set off 


the sum due on the bond, 


det ide 


agarmst 
und render a decree in favor of the 
obligees for the balance, if any. But 
if the obligees in the bond, being 
the makers of the notes, insol- 
vent, a court of equity will interfere 


in favor of sureties who signed the 
notes upon the security of the bond, 
set-off of the 


notes ag tinst 


deeree a 
amount due the 
what was due on the bond. The 
consideration that the nominal par- 
ties to the contracts are not strictly 
mutual, is not a valid objection to 
decreeing a set-off in equity, if the 
real parties upon whom the burden is 
ultimately to fall are the same. 
Smith c. Wainw right, 306. 

Where S. and others bought of W. 
his interest in, and the good will of, 
the manufacturing and sale of cer- 
tain articles, within a certain district, 
and gave notes to the amount of 
$2000 therefor, and W. at the same 
time executed to S and the others a 
bond “in the penal sum of ten 
thousand dollars,’ conditioned to be 
void “if the said W. shall hereafter 
wholly refrain from manufacturing 
and vending,” &c , and a breach of 


and will 


holder of 


Inder. 


said condition by W. was proved; 
held, that under the circumstances of 
the case, the sum named in the 
bond was a penalty, and not liqui- 
dated damages. Ib. 

Where a bond is executed to three 
persons jointly, — their assigns, ad- 
ministrators, &e, not being named in 
the bond,— their interest being also 
joint as purchasers of the business of 
the obligor of the bond, and the na- 
ture of the showed that 
they were not founded upon any per- 
sonal confidence in the three persons 
to whom the bond was executed, 
and where both parties expected the 
bond to enure for the benefit of the 
business sold out, and where the ob- 
ligor had repeatedly assented to his 
lability after a change in the parties 
to whom the bond was executed, a 
court of equity will hold the obligor 
liable on his bond, not only for dam- 
ages accruing from breaches thereof 
while the original parties to the bond 
remained unchanged, but for those 
from breaches after the change of 

Ib 
Boundaries, 327, 398, 520. 
Bribery case in New Hampshire leg 

islature, Of 1. 

Broadway railroad, the, 643. 
Burden of proof, 44, 


sO 


covenants 


patties 


OF 


Canal law of New York, constitu- 
tionality of, 99. 

Carriers. (See Common Carriers.) 

Casuistry in taking an oath, 174. 

Certierart, 238 

Charter party, 335, 402 

Clay, Henry, asa lawyer, 241. 

Code, the civil and its authors, 120. 

Codicil, 45. 

Collision, 390. 

Common carriers, law of notices of, 
241. 

Common carriers, 339, 506, 529. 

Common law, civil law, and codi- 
fication, 176 

Condition, 160, 321, 403. 

Confessions, 107, 301. 

Congress, legislation of Ist session 
of 32d, 337. 

Consideration, 94, 97. 

Constitutional law, 39, 42, 44, 
328. 

Consignor and consignee, 271. 

Contempt of court, 643. 


- 
279, " 
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Contract, 41, 43, 101, 102, 328, 334, 
396. 403, 409, 641, 642. 
See Sunnay Acts ) 
Contracts made on the Lord's Day — 
when void, 501. . 
Contribution, 274. 
Conversion, 170, 332: 
Conveyance, 94 
Corporation, 103, 106, 109, 218, 220, 
321, 518, 520. 641. 
Authority of officers, 221. 
Liabilities of Members of, 71, 218, 
221. 
Corporations, muni ipal — may 
restrained by injunction, 164, 643. 
Costs, 106, 164, 403 
County commissioners, 
when evidence, 222, 
Court and jury, province of, 94. 
Covenant, 108, 171. 


Custom, 279, 378. 


report of, 


D. 
290, 222, 224, 
396, 398, 402, 


Damages, 40, 41, 172, 
281, 234, 306, 332, 
506. 

Damages, measure of, 40, 101. 

Deceit, 110. 

Decision, form of, 96. 

Decisions under the new practice act 
of Massachusetts, 111, 112,226, 636. 

Decree, 403. 

Dedication to public use, 94. 

Deed, 171, 282, 321, 329, 641. 

Deed, construction of, 171, 232. 

Deed of trust, 9S, 

Conditions in a deed can only be 
reserved for the grantor and his heirs. 
A conveyance made by the grantor 
to a third person, either before or af- 
ter breach of the condition, will not 
carry with it a right to re-enter for 
condition broken. But this rule in 
the state of New York does not ex- 
tend to leases in fee reserving rents, 
nor to leases for life or years Niec- 
oll ». The New York & Erie R. 
R. Co., 321 

A grant to a corporation, purport- 
ing on its face to convey a fee, will 
not, because the corporation was cre- 
ated only for a term of years, be 
construed to convey only an estate 
for years. Ib. 

Corporations, though created for a 
term of years, are authorized to pur- 
chase and hold lands in fee. Though 
they have only a determinable fee 
for the purposes of enjoyment, they 
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have a fee simple for the purpose of 
alienation Ib. 
Delivery, 108. 
De ivery under the statute of frauds, 
4) 
Deposition, 162, 222. 
Devise, 32%, 399, 403. 
Distribution of estates, 283. 
Divorce, 521. 
Disseizin, 223, 396, 682. 
Dissolution of contract, 520. 
Domicil, 22. 
See (Ixsotvent Law.) 
Donatio causa mortis, 567. 
Dower, 171, 403 
Drains and sewers, taxes for, 10 
Duelling at discount, 235. 
Duties. 
(See Revenve Law.) 


E. 


Easement, 164. 

Eminent domain, right and extent of, 
404 

Entry, writ of, 234. 

Equity, 279. 

Error, writ of in New 
criminal cases, 532. 

Error, 396, 404. 

Estoppel, 106. 

Evidence, 40, 41, 97, 103, 105, 107, 
110, 168, 169, 172, 222, 224, 282, 

31, 3°6, 397, 398, 407, 516, 

7, 641, 642. 

Evidence, confessions, 39, 

Evidence, declarations, 

Evidence, parol, 17, 109, 230, 335. 
Parol admissible to 

prove a subsequent oral agreement 


York, in 


207" 
5 HS 


307 
evidence is 


enlarging the time of performance of 

contract, or varying its 

terms, or to show a waiver or dis- 

charge, although the 

tract was required by the statute of 

frauds to be in writing, Stearns v. 

Hall, 17. 

Exceptions, 110, 174. 330. 

Execution, 39, 45, 164, 335, 629. 

Erecution, levy of, 520. 

Executor and administrator, 41, 43, 
103, 171, 2381, 330. 

Expert, 110. 


a simple 


original con- 


F. 


Factor’s lien, 404, 408. 

False pretences, 41. 

Fees in United States Courts, 698. 

Ferry companies, liability of, 203 
The plaintiff drove his horse and 
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loaded wagon upon the ferry-boat of 
the defendants, paying the usual toll 
therefor. He did not take the place 
assigned him by the agent of the de- 
fendants, but selected his own posi- 
tion on the boat, which he occupied 
without further objection from the 
agent of the defendants. He did not 
give up the custody of the horse and 
wagon to the defendants, nor ex- 
press any desire so to do. He left 
his horse, who was not accustomed 
to pass on ferry-boats, alone, and 
while thus unattended the horse be- 
came frightened, sprang against a 
chain across the head of the boat, 
which was fastened to a hook, that 
was insufficient in strength for the 
purposes it was designed to answer ; 
— broke the hook, and went over- 
board with the wagon. The horse 
was drowned, and the loading of the 
wagon injured. In an action against 
the defendants to recover the said 
losses, it was he/d, 

Ist, That the defectin the hook was 
one for which the defendants 
were answerable, and which under 
other circumstances might have 
charged them with the losses; but, 

2d, That the plaintiff not having 
exercised ordinary and reasonable 
care and diligence in the oversight 
and care of his horse, and the loss 
being in all probability owing there- 


to, could not recover, White v. 

Winnisimmet Co., 203. 

Flowage, complaint for, 107, 283, 
398. 

Forcible entry and detainer, 268, 
497. 


See (Lanptorp and Tenant ) 
Foreclosure of mortgage, 164, 169. 
Forged bills, uttering of, 107. 
Fraud, 110. 

Frauds, statute of, 17, 41, 198, 219, 
233. 

Fraudulent conveyance, 330, 408, 
521. 


G. 


Goodyear v. Day, 47. 

Government agents, 98. 

Grand jurors, duty and power of, 428. 
Grant, construction of, 68, 398. 

If a grant from a sovereign admits 
of two interpretations, one of which 
will make it void and worthless, and 
the other will give it a reasonable ef- 


Inder. 


fect, the latter is to prevail. Han- 
cock » McKinney, 6%. 

Where conditions are annexed toa 
grant, if they be precedent, the party 
who sets up the title must show per- 


formance ; if subsequent, the oaus 


rests upon the party alleging the 
forfeiture; or, if the titie become 


absolutely null upon the non-per- 

formance, the party claiming under it 

must prove performance of the con- 

ditions. Ib. 

Guaranty, 220. 

Guaranty, the, of promissory notes, 
541, Oo1. 

Guardian and ward, 330. 


H. 


Habeas corpas, 486. 
Highways, 172, 250. 
Liability of commissioners 
403.” 
Homicide, 115. 
Husband and wife, 34, 96, 99, 171, 
514, 517, 682. 
Authority of wife in absence of 
husband, 96. 


of, 


I. 


Imprisonment of colored seamen in 
southern ports, 294. 
Indian lands, intruders on, 404. 
Indictment, 35, 41, 42, 104, 107, 164, 
169, 172, 331, 404. 
Indorser, 
(See Bitts or ExcHanGeE.) 
Infant, 30), 43, 225, 336. 
Infants, criminal liability of, 361. 
Infants, civil liability of for torts, 
510. 
Injunction, 17, 164, 165. 
Parties to, when against a munici- 
pal corporation, 104. 
Innkeepers, common, 378, 521. 
Where R., the agent and servant 
of the plaintiff corporation, came to 
B. with a large number of witnesses, 
to take charge of a lawsuit in behalf 
of the corporation, bringing with him 
one thousand dollars to defray the 
expenses of the suit, and put up at 
defendant's inn as a guest, with sev- 
eral of the witnesses, for whose 
board he promised to be responsible 
to the defendants, but at an agreed 
price for board by the week, —the 
price to be greater if they did not 
stay a week, —and under said agree- 











Index. 


ment staid at defendant's inn for 
eighteen days; it was held, that the 
relation of landlord and* guest was 
established instantly upon his arrival 
at the inn, and his reception asa 
guest, and was not affected by his 
staying for a longer or shorter time, 
if he retained his character as a trav- 
eller; and the fact that there was an 
agreed price for board, would not 
take away his character as a traveller 
and guest. Berkshire Woollen Co. v. 
Proctor, 373. 

The agent, while at said inn, having 
had money of the plaintiffs, which 
had been delivered to him to be ex- 
pended in their business, upon which 
he was then engaged, stolen from his 
trunk which was in his room in said 
inn, it was held, that the plaintiffs 
could maintain an action aguinst the 
defendants, fur the money so lost, 
and that the defendants were liable 


to the plaintiffs, as innkeepers. Ib. 
During the eighteen days the 


plaintiffs’ agent was at said inn, he 
had expended one half of the one 
thousand dollars. The remaining 
five hundred dollars was stolen from 
him. The defendants objected that 
this was not necessary, appropriate, 
or designed for the ordinary travelling 
and inn expenses of the said agent, 
and therefore they were not respon- 
sible; but it was Aeld, that the de- 
fendants were liable therefor, the law 
holding the innkeepers responsible 


for the goods, chattels and money of 


his guest. Ib. 
> ‘4 x . 

Proof of knowledge, as a matter 
of fact, is required to give effect to 
particular usages, which are not of so 
general a nature, as to furnish a pre- 
sumption of knowledge. Ib. 

There can be no legal presumption 
of knowledge, that every traveller 
who alights at an inn has knowledge 
of the particular usages of that par- 


ticular inn, of which there is no 
notice in any way given to him. Ib, 


Insolvents in Massachusetts, monthly 
list of, 59, 120, 180, 240, 300, 360, 
420, 430, 540, 600, 060, 704. 

Insolvent law, 21, 28, 40, 111, 222. 

Insolvent debtors, 513, 517. 

Insolvency, discharge in, 171, 222. 
Effect of certificate of discharge, 

171, 222, 277. 
New promise, 171, 
A person claiming to be a creditor 
60* 


999 


~~~ 


709 


of a supposed insolvent, with prima 
facie evidence of indebteduess and 
an attachment duly made upon said 
demand, the property of the 
insolvent, belure the institution of 
proceedings in solvency, ts, under 
the insolvent act of 1835, ec. 163, 9 
ls, “a party uggrieved by proceedings 
under that act.’ Ja re Penniman, 22 

H., the supposed insolvent, an un- 


upon 


married man, was a resident in Bos- 
ton, in the county of Sultfolk, prior 
to July, 1850, but in said July left 
his boarding-house in Boston, so far 
as to relinquish his room, aud re- 
move all his clothing of any value 
therefrom, and took lodgings with 
breakfast and tea in Brookline, in the 
county of Norfolk, at the same time 
continuing his business regularly in 
Boston, and taking his dinners at his 
old boarding-house in Boston. A 
creditur of H. petitioned the commis- 
sioner of insolvency fur Sutlolk coun- 
ty to issue his warrant against the 
estate of H as a bankrupt. Notice 
of the petition was served on H., by 
leaving a copy thereof at his said 


boarding-house in Brookline. H. Wot 
appearing on the return day, the 


commissioner issued his warrant, and 
an assignee was appvinted in due 
time and form. Held, Ist, that the 
proceedings against H. were void, as 
there was no proper service of the 1oO- 
tice of the said petition upon H. if 
his residence was in Boston ; 2d, that 
if his residence was in Brookline, 
where the service was made, then the 
commissioner of insolvency for duf- 
folk had no jurisdiction; 3d, held, 
also, that the said proceedings were 
voidable by an attaching creditor. Ib, 
How far the facts above stated 
show a change of domicil, gu@re. Ib. 
Under the insolvent law of Mas- 
sachusetts, a person whose debt has 
been formally allowed by the com- 
missioner, but from which allowance 
an appeal has been taken and prose- 
cuted according to law, is not a cred- 
itor, entitled to vote as a creditor, 
after such appeal has been taken and 
perfected, and betore any judgment 
of the appellate court given upon it, 
In re Macy, 2 
Insolvent estate of deceased persons, 
233. 
Insurance, 
223, 409, 


96, 111, 218, 221, 224, 
521, 642, 673. 
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Insurable interest, 96, 225. 
Insurance of mortgaged 

405. 

Insurance policy, 218, 221. 
Insurance of specific property, 8&6, 

637, 

Fire insurance on specific property, 
to secure a particular interest, covers 
a loss happening by destruction of 
such property only, as was held in 
that particular right, and to the ex- 
tent only of the injury to that inter- 
est. Smith 7. Columbian Insurance 
Co. 

Hence where the interest to be se- 
cured by the policy was described as 
a mortgage including land, it is a ma- 
terial fact, that the land was subject 
to prior mortgages held by the as- 
sured at the date of the policy, which, 
if concealed, vitiates the policy. Ib. 

A. insured certain real and person- 
al property, for $4000, to secure a 
mortgage which was said to cover 
land, and in the answers to the inter- 
rogatories he apportioned the sum 
insured among the different species 
of. property. He then held three 
mortgages on the land, the last of 
which was for $4000, and one on the 
personalty. The property mentioned 
in the policy was destroyed to an 
amount greater than $4000. The in- 
surers offered to pay the loss on re- 
ceiving an assignment of all the 
mortgages of which they had no 
notice until after the loss. Held, Ist. 
He could recover only for the value 
of the property included in one mort- 
gage. 2d. That the existence of the 
prior incumbrances on the mortgaged 
property was a material fact, which 
should have been communicated to 
the insurers without injury by them. 
Ib. 

Representations, 86, 96, 218, 405, 

521. 
Insurance, life, 107. 

Representations, 107. 

Interrogatories, to parties, 111, 638. 


property, 


J. 
Jeffrey, Lord, Life and Letters of, 61. 


Judument, 39, 42, 45, 331, 629. 

The extension of admiralty juris- 
diction to the lakes, by the act of 
Feb. 26, 1845, (5 U. 8S. Stat. at 
Large, 726,) did not take away the 
concurrent remedy which existed at 
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common law, and which is to be 
sought in the jurisprudence of the 
states, and usually in the state courts. 
The Globe, 421. 

As a general, if not universal rule, 
in order to bind a defendant, or to 
confer any rizhts upon a plaintiff, by 
force of judgment, in a personal ac- 
tion, the former must be served with 
notice of the institution of the suit, 
so that he may have an opportunity 
to appear and defend. Ib. 

Buta proceeding in rem forms an 
exception to the general rule, and 
binds the res in the absence of any 
personal notice to the party tnterest- 
ed. Ib. 

A foreign vessel was attached by 
a proceeding in rem under a law of 
Ohio in a court of that state, for re- 
pairs made and supplies furnished, 
and sold upon a judgment duly recov- 
ered in pursuance to such attachment. 
Held, that the judgment was conclu- 
sive upon the transfer and disposition 
of the vessel in whatever place she 
might be found, and upon the title to 
her, by whomsvever it might be 
questioned, and whether involved 
directly or collaterally. -Ib. 

Held also, that this was especially 
so, where the owner of the vessel at 
the time appeared in the suit in the 
Ohio court, and contested the pro- 
ceedings throughout. Ib, 

The case of The Barque Chusan, 
(2 Story, 455,) commented on and 
explained. Ib. 

Judgment and satisfaction, 102. 
Juries, have they a right to decide 
the law in criminal cases, 1, 116. 
Juries in criminal cases on the conti- 

nent, 351. 

Jurisdiction, 99, 102, 277, 306, 404, 
517. 
Concurrent of State and Federal 
court, 421. 
Jurisdiction of U.S. Courts, 137, 

The Iith section of the Judiciary 
Act (1759) applies to the courts of 
the United States sitting in admiral- 
ty, as well as when sitting in equity 
and common law. Wilson ce. Pierce, 
137: 

The libellant brought his libel in 
personam against the respondent and 
joined other parties as trustees. 
Process of foreign attachment issued, 
according to the prayer of the libel, 
against the respondent aud supposed 
trustees. The marshal returned, as 
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to the defendant, non est inventus, 
and that he had attached his goods, 
effects and credits, in the hands of the 
trustees. The respondent, by his proc- 
tor, pleaded specially to the jurisdic- 
tion of the court, that the defendant 
was a citizen of another State, and 
then domiciliated therein; and was 
not found within that district at the 
time of serving the writ; Held, that 
it was a civil suit, against an inhabi- 
tant of the United States, commenc- 
ed by original process, and, as such, 
within the prohibition of the Ith 
section of the Judiciary Act. Ib. 
The case of Clark v. New Jersey 
Steam Navigation Co. (1 Story, 531,) 
considered. Ib. 
Jurors, 110, 172, 421. 
Jury and court, province of, 94. 
Justification. (See Lipet anp Sian- 
DER.) 


K, 


929 O-R 
mm, Os 


Kaine's Case, 


L. 


Landlord and Tenant, 42, 43, 169, 
222, 268, 518, G82. 

In a complaint brought under the 
statute of 1347, ch. 207, $9 1 & 2, to 
recover possession of premises occu- 
pied by the defendant as tenant of 
the complainants under a written 
lease, on the ground that the lease 
had been determined by a notice to 
quit, the tenant objected that the 
complainants could not jointly main- 
tain the complaint, because they 
owned different portions of the de- 
mised premises in severalty and not 
in common; but it was held, that the 
tenant was estopped by the lease 
from taking the objection ; and that 
the complainants, as lessors, by the 
express terms of the statute, were 
authorized to maintain the complaint 
in their joint names. Oakes v. Mun- 
roe, 262. 

The right to maintain this summa- 
ry process fur the recovery of prem- 
ises, held under a written lease for 
the non-payment of rent, depends en- 
tirely upon the statute, and whoever 
would enforce it, must strictly follow 
the provisions of the statute. Ib. 

The provision of the statute, that, 
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for the non-payment of rent, a lease 
may be determined by giving in writ- 
ing “fourteen days’ notice to quit,” 
is not satisfied by a notice to quit, 
&c. “forthwith; ’? and no complaint 
under the statute can be maintained 
upon such notice. Ib. 

In a tenancy at will, where the 
rent is payable monthly, in order to 
determine the tenancy, a month's no- 
tice must be given to quit at the ex- 
piration of a month from the day 
when the rentis payable. Prescott v. 
Elms, 497. 

Unless a month’s notice is given to 
quit at the expiration of a month 
from the day when the rent is paya- 
ble, the notice is insufficient. Ib, 
Larceny, 42, 404, 

Law books published in U. S. 

1852, 657. 

Law reform in England, 284,594. 
Law reform in Maine, 49. 
Leading cases, notes on, 264, 361, 

510. 

Lease, 42, 43, 169, 405. 518, 
Lease of real estate, no implied war- 

ranty therein, 155. 

There is no implied covenant that 
premises leased for a dwelling-house 


are in a habitable condition. A 
clause in a lease, stating that the 


lessor shall not be called on for re- 
pairs, ‘* the house now being in per- 
fect order,”’ is not a special warranty 


against a_ stench, which renders 
the house uninhabitable. Foster v. 
Peyser. 


Leases, restrictions upon in N. Y, 

Constitution, 2. 

Legislature, authority of, 331. 
Lez loci contractus, 642. 
Libel, 40, 94, 108. 
Publication, 108. 
License law, 104, 410. 
License affecting real estate, 219, 328. 
Lien, 336, 404, 403, 409, 578. 
Liens, maritime, 421, 555, 578. 

Order of satisfaction, 421. 

The rule in respect to maritime 
liens against a vessel for supplies and 
materials furnished to her master ata 
foreign port, is, that the party first 
instituting legal proceedings for the 
purpose of enfurcing his claim against 
the vessel, 1s entitled to satisfaction 


out of the proceeds of hersale. The 
Globe, 421. 
The true meaning of maritime 


lien is, that it renders the property 
liable to the claim withouta previous 
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judgment or decree of the court se- 
questering or condemning it, or es- 
tablishing the demand, as atcommon 
law, and the action ta rem carries it 
into effect. Ib. 

The appropriation of the property 
to that end becomes absolute and ex- 
clusive on suit brought, unless 
superseded by some pledge or lien of 
paramount order. Ib. 

The first action by which the 
property is seized is entitled to hold 
it as against all other claims of no 
higher character. Ib. 

The lien, so termed, is, in reality, 
only a privilege to arrest the vessel 
for the demand, which, of itself, 
constitutes no incumbrance on the 
vessel and becomes such only by vir- 
tue of an actual attachment of the 
same. Ib, 

G. filed a libel ia rem in the ad- 
miralty of New York, under the act 
of February 26, 1845, (5 U.S. Stat, 
at Lurge, 726,) against a vessel, to 
recover for supplies and materials 
furnished to herin New York, asa 
foreign vessel, owned in Michigan, 
Before the filing of the libel, she 
had been sold in Ohio upon a judg- 
ment recovered in a state court, in 
Ohio, for supplies and materials fur- 
nished to her by C. subsequently to 
the time when G. furnished his sup- 
plies and materials. The Ohio judg- 
ment was recovered in a proceeding 
in rem against the vessel by attach- 
ment under a law of Ohio, she being 
then also a foreign vessel, owned in 
Michigan. Held, that the priority of 
time in the furnishing of the sup- 
plies and materials by G. gave him 
no paramount lien on the vessel over 
the hen of C. Ib. 

Limitations, statute of, 43, 173, 222, 

253, 333. 

Liquor law, the New Hampshire, 
4s}. 

Liquor law, complaints under, 501. 

Liquor \aw, the Maine, 189, 193. 

It is competent for the State, by 
legislative enactment, Operating pros- 
pectively, to determine that articles, 
injurious to public health or morals, 
shall not constitute property. Pres- 
ton, et al. v. Drew. 

The act of 1851, “ for the suppres- 
sion of drinking-houses and tippling- 
shops,” though it provides fur the 
seizure and forfeiture of such liquors 
when designed for sale, does not en- 


Index. 


act that no property can be acquired 
in them, when not designed for un- 
lawful sale; but on the contrary, 
recognises them as subjects of prop- 
erty, when kept for certuin purposes. 
Ib 

The prohibition to sell such li- 
quors does not prevent the acquisition 
of property on them, or the transport 
of them through the State. when 


not designed for unlawful sale. Ib. 
To obtain a forfeiture of intoxi- 


cating or spirituous liquors under the 
act ‘*for the suppression of drinking- 
houses and tippling-shops,”’ it is ne- 
cessary to be distinctly averred in the 
complaint, and proved on the trial, 
that the liquors were intended for 
sale in the city or town, in which they 
were kept or deposited, and by some 
person not authorized to sell the 
same in such city or town, under the 
provision of the act, The State v. 
Certain spirituous and intoxicating 
Liquors; Rebinson, claimant, 193. 

lt is not, however, necessary to 
aver or prove that they were intend- 
ed forsale inthe shop or other build- 
ing wherein they were kept or depos- 
ited Ib 

The requirement of the Constitu- 
tion in reference to search-warrants, 
that * A special designation of the 
place to be searched "’ shall be made, 
is not answered by words, which, if 
used in a conveyance, would not 
convey it, and which would not con- 
fine the search to one building or 
place. Ib. 

Under that constitutional provis- 
ion, an article to be searched for may 
in the warrant be described simply 
by its generic name, if it be destitute 
of any peculiar and known marks or 
qualities, by which, in the descrip- 
tion, it can be distinguished from 
other articles of the same general 
name. Ib. 

Thus, a warrant for the search of 
“‘spiritnous or intoxicating liquors,” 
will not be considered unauthorized, 
for the want of sufficient designation 
of the thing searched for. Ib. 

The officer's return, which omits 
to state how long the liquors had 
been advertised, or that the notice 
posted contained the number or any 
description of the packages, is too 
defective to authorize a decree or 
forfeiture based uponit. Ib. 

Legal proof that the liquors were 
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kept for sale by the owner or keeper 
of them, is an essential prerequisite to 
a decree of forfeiture, (where a crim- 
inal appears.) and to the imposition 
of a fine. Neither the affidavit con- 
tained in the complaint, nor the 
recitals in the warrant, nor the offi- 
cer’s return, can be taken as evidence 
upon that point. Ib. 

When the complaint names no 
person as the owner, keeper orclaim- 


ant of the liquors, the swearing of 


the jury in the form as of a criminal 
trial, is irregular. The finding that 
the defendant is guilty, would be 
merely void, there being no issue up- 
on which it could rest. Ib 

A complaint alleging that spirit- 
uous, &c. liquors are kept and in- 
tended for sale, and which does not 
allege where they were intended to 
be sold, was held insufficient. Com- 
monwealth v. Certain intoxicating 
Liquors ; Dean, Claimant. 
List of law books published in 1852. 
Long Island, an arm of the sea, 404, 
Lotteries, 100. 
Lowell, construction of ordnances of, 

173, 

M. 


Madiai, the, 647. 

Maine, Law Reform in, 49. 

Malice, 108. 

Malicious prosecution, 94, 

Mandamus, 43, 213. 

Manslaughter, by fast driving, 536. 

Maritime liens, the peculiarities of, 
551. 

Married women, 99, 171, 333, 521. 

Master and servant, 39, 198. 

Memoranda, when witness may use, 
95, 3337. 

Merger, 101. 

Mill-owners, 104, 

Mistakes, mutual, not corrected, 405. 

Mistakes, when corrected, 406. 

Mortgage, 95, 104, 164, 284, 514, 

517, 520, 641, 642. 

Foreclosure, 164, 169 406, 515. 
Redemption, 104, 

Murder, 115, 405. 


N. 

Naas v. Scott, 235. 

Negligence, 277, 407. 

New publications received, 55, 119, 
240, 298, 354, 419 

New Practice Act. Construction, 515. 
(See Decisions unpER New PRrac- 
tice Act.) 


New promise, 171. 
New trial, 110. 
New York aidermen, discharge of 

offenders by, 349. 

Contempt by, 645. 

Notices or New Books. 

Rawle on Covenants for Title, 51 ; 
Blatchford’s Statutes of New York, 
52; Washburn’s Digest, Vol. Il : 
Synoptical Index to United States 
Laws and Treaties, 53 ; United States 
Digest, Vol. IV. 53; Digest of 
Massachusetts Militia Laws, 55 ; 
Roelker’s, Cushing’s Manual, (in 
German,)55; Kent’s Commentaries, 
(7th ed.) 116; Waterman’s Eden on 
Injunctions, 118 ; Barbour’s Criminal 
Law, (2d ed.) 118; Gordon’s Digest, 
(4th ed ) 119; Eaton’s Chipman on 
Contracts, 176; Blatchford’s Reports, 
Vol. I. 237; Wharton’s Criminal 
Law, (2d ed.) 238; Massachusetts 
General Laws for 1852, Dutton & 
Wentworth’s edition, 239; Supple- 
ment to Minot’s Digest, 239; Letter 
of E. Bellinger, J., 295; Cushing’s 
Reports, Vol. VI. 297; Desor v. Da- 
vis, 298; English Law and Equity 
Reports, 298 ; Sedgwick on Damages, 
(2d ed.) 352; Mittermaier’s Criminal 
Procedure, 353; English Chancery 
teports, Vol. XXXI.; Walker's The- 
ory of the Common Law, 417; 
Greenleaf’s Reports, (by Bennett,) 
119; Cooper’s Justinian, 419; Rob- 
inson’s Reports, 538; Revised Stat- 
utes of New York, 538; Bishop 
on Divorce, 539; Harrison’s Digest, 
Vol. III. (Am. edition,) 594; Flan- 
ders on Maritime Law, 596; Green- 
leaf on Evidence, (6th ed.) 597; 
Taylor’s Law of Landlord and Ten- 
ant, 597; Spooner on Trial by Jury, 


on 
Jd 


597 ; United States Digest, (annual, ) 
Vol. V. 650; Curwen’s Statutes of 
Ohio, 703; Law’s United States 
Courts, 702. 
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Notice, 43, 327, 339 


Notice, poor debtors’ oath, 43. 
Notice to quit, y+ $i 268, 197 
Nuisance, 169, 225. 

O. 


Ositvary Notices. 

Jenjamin Kand, 56 ; George Crabb, 
177; David Graham, 178; Lewis H. 
Sandford, 299; Henry Holton Fuller, 
354; William Porter, 658; Horace 
Binney Wallace, 659. 

The evasion of duty or delay ina 
public officer to discharge his duty, 
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when the reason for delay is an 
illegal one, is equivalent to refusal 
of duty. People v. Whittemore, 213. 

If an officer in the execution of a 
duty commits an error of judgment, 
and the act done be not against law, 
and within the authority and power 
conferred, it is on general principles 
valid and binding until reversed by 
some competent reversing tribunal. 
Hancock v McKinney, 68. 

The construction of their powers 
and of the laws which conferred 
them, adopted and acted upon by the 
authorities of the former government 
of the country, must be respected 
until it be shown that they have 
clearly transcended their powers, or 
have acted manifestly in contraven- 
tion of law. Ib 
Officer, 68. 

Official records and signatures, 172. 


P. 
005. 


Parent and child, 173, 218, 22 

Parol evidence. (See Evipence ) 

Partition, 43, 406. 

Partnership, 44, 102, 165, 334, 397, 
642. 
Dissolution of, 165. 

Partners, rights and duties of, 102, 
165. 

Pauper, 108, 222. 

Payment, 283, 515. 
Application of, 278, 
In specific articles, 4053. 
Under mistake, 520. 

Patteson, retirement of Mr. Justice,46. 

Pleading, 94, 97, 103, 159, 166, 331, 
397, 409, 520, 642. 

Plundering, 35. 

Poor debtor's oath, 43. 

Power of attorney. 


Practice, 97, 104, 108, 110, 164, 170, 
72, 174, 333, 337, 403, 519. 


id, 
Practice Acts of Massachusetts, of 


1851 and 1852, 112. (See De- 
cisions, &c.) 
Presumption, 220, 277, 282, 519. 


Principal and agent, 108, 169, 278, 
281. 

Promissory note, 213. 
Excuance, &c ) 

Premeditation, 405. 

Publication, (See Lipet,) 108. 


(See Bits oF 


Protest, Merchants. (See Revenve 
Law.) 
Queen, The, v. Newman, 229, 688. 


Inder. 


R. 

Railroads, 44, 222 

Receipt of seamen in the admiralty, 
205, 

Courts of admiralty deal with 
claims by seamen for compensation 
for marine services in the nature 
of wages, in a manner different 
from that in which courts of com- 
mon law treat ordinary transactions. 
Bark Rajah, 208. 

Receipts or releases given by sea- 
men, even with all the solemnity of 
sealed instruments, will have no ef- 
fect beyond the actual consideration 
fairly paid. Ib. 

Receipt, 330. 

Receiptor, liability of, 103. 

Receiver, 165, 330. 

Records, admissibility of, 172. 

Referees, 334. 

Release, 203. 

Removal of action from State Court, 
what is entry of appearance to 
U. S., 97. 

Replevin, 336, 519, 642. 

Representations, 155. 
ANCE ) 

Retrospective, statute, 39. 

Revenue law, 149. 

The Tariff Act of 30th August, 
1842, explained by the Act of 3d of 
March, 1851, provides, that the value 
of the article upon which the duty is 
to be charged shall be ascertained in 
a certain manner, and that ‘to such 
value or price shall be added all costs 
and charges except insurance, and 
including in every case a charge for 
commissions at the usual rates.” 
Held, 

(1st.) That by the proper construc- 
tion of this clause of the act, a com- 
mission should, in all cases, be added 
to the invoice value, although in fact 
no commission is paid, and although 
it is not customary for the importers 
of the article in question to pay 
any commission. Norcross v. Greely, 
149. 

(2d.) That where the rate of the 
commission charged and added by 
the collector, is that prescribed by 
the Secretary of the Treasury as the 
usual one, that it is incumbent upon 
the merchant to show that it is higher 
than the rate usually paid, when any 
commission is paid. Ib. 

The act of 26th of February, 1845, 
requires, that no action shall ‘be 


223, 518. 


~» << 


(See InsurR- 
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maintained against any collector to 
recover the amount of duties so paid, 
under protest, unless the said protest 
was made in writing and signed by 
the claimant, at or before the pay- 
ment thereof.” The merchant paid 
duties upon commissions, under 
protest, and the protest set forth this 
ground of objection alone to such 
payment, that the merchant “ pays 
no such commission ;”’ held, that the 
protest was insufficient, and that con- 
sequently the action could not be 
maintained. Ib. 

The merchant, in his suit to re- 
cover duties paid under protest, must 
be confined to such grounds of ob- 
jection to the payment thereof as his 
protest contains. Ib. 

Revocation of will by marriage, 34. 
Rhode Island liquor law unconsti- 

tutional, 537, 614. 

Riparian proprietors, 101, 220, 406, 

O21. 

Russell's, (Judge,) opinion on the 

License Question, 410. 


Ss. 


OPQ 
9 @F) 


Sale, 43, 98, 166, 172, 174, 27: 
280, 3:31, 401, 513, 521. 
Sale, conditional, 520. 
Salomans, M. P. case of alderman, 
114. 
Savings Institution in Boston, 414. 
Scarlett, Sir James, forensic character 
of, 226. 
Scire facias, 515. 
Sea/, 220. 
Selling spirituous liquor, 172. 
Servant. (See MasTER anpD SERVANT.) 
Set-off, 95, 306, 332, 513. 
Settlement. (See Paurer.) 
Sheriff, 41, 94, 164, 166. 
Ships and shipping, 9, 336, 642. 
Where a master hires a vessel 
‘¢on shares,” under an agreement to 
victual and man the vessel, and 
employ her in such voyages as he 
thinks best, having thereby the en- 
tire possession, command, and navi- 
gation of the vessel, and the relation 
of principal and agent not existing 
between the master and owners, the 
master thereby becomes the owner 
pro hac vice, during such time as the 
contract exists ; and he and not the 
general owner, is responsible for ne- 
cessary supplies. Webb v. Peirce, 9. 
The case of Skoltield v. Potter et 
al., (Davies, R. 392,) considered. 
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The case of Webb et al. v. Peirce 
et al, (14 Law Rep. 200,) overruled. 
Slander, 174. 

Slaves in ‘Texas, 479. 
Right of owner when in 
through a free state, 486. 
Made iree by being carried to a 
free state, 609. 

L., a resident of Virginia, a slave- 
holding State, and the lawful owner 
of slaves therein, intending to remove 


transit 


with his slaves to Texas, another 
slaveholding State, proceeded by 
water with the said slaves from 


Virginia to New York, a non-slave- 
holding State, with the intention of 
taking a steamer at New York and 
going therein with his slaves to 
Texas, and without intending to re- 
main in New York longer than was 
necessary for said purpose. A writ 
of habeas corpus was served upon the 
respondent in New York, and the 
above facts appearing upon the re- 
turn thereto, it was /e/d, that thereby 
the slaves, by the law of New York, 
were made free, and that neither the 
Constitution of the United States, nor 
the law of nature or nations, sustained 
the alleged right of the owner to hold 
the parties as slaves in New York. 
The People v. Lemon, 456. 
Spanish land titles, 68. 
Specific performance, 528. 
Stakeholders, 166. 
Statutes, construction of — rules for, 
98, 398. 
Statute, repeal of, 282. 
Stutute, retrospective, 39, 282, 
Stealing, 35. 
Streets, right of public and authorities 
in, 220, 519. 
Suit, commencement of, 
Sunday contracts, 501. 
A promissory note made on Sun- 
day, but not delivered until some 
other day, is valid. Goss v. Whitney, 
o01. 
What constitutes a delivery. 
Surety, 171. 
Surrogate, power of, 166, 332. 
Survivorship, (actions,) 102, 395. 
= 
Tazes, 40, 44, 516, 521. 
Tares on real and personal estate, 
516, 521. 
Tenancy at will, 170, 497. 
Tender, 642. 
Texas, land and titles, 63. 
The fact that a final title had con- 


99, 


Ib. 
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ditions annexed to it, did not, by the 

laws of Spain, render it an impertect 

title. Haneock v McKinney, 68. 
Titles issued to colonists and pur- 


chasers under the colonization law of 


Coahuila and Texas vested the fee 
absolutely in the grantee, to which 
were annexed conditions subsequent, 
upon the non-performance of which, 
they were subject to forfeiture; no 
act of confirmation by the government 
was required, or was contemplated 
by the colonization laws. Ib. 

Under the Spanish law, where 
granis of land made upon conditions, 
if the conditions were not performed, 
any one might denounce them, prove 
the forfeiture, apply and have the 
land granted to himself. But the 
party so applying must prove the 
facts in which the forfeiture consist- 
ed. He cannot, by merely alleging 
the forfeiture, compel the grantee to 
come forward and prove the negative, 
that he has not so forfeited his right. 
Ib. 

Without the aid of legislation, un- 
der the 4th section of the 13th article 
of the constitution, no such proceed- 
ing can be instituted by which to as 
certain whether lands have been for- 
feited. Ib, 

Time, computation of, 278, 

Towns, 224, 274. 
Towns, \iabilities of, 
Townsend's Lives of Twelve Judg- 

es, O01 

Trespass , V8. 

Trespass quare clausum, 514. 

Trial, a French one, 417. 

Trover, 104, 170, 174, 332, 516, 517, 

520, 641, 642. 

Trust, 98, 10!), 224, 519. 

Trust, breach of, 213, 508. 

Trust, estate, 406. 

Trustee, 333, 406. 

Trusiec process, 45, 105, 111, 500. 

Witness fees, in the hands of the 
county treasurer, for attendance asa 
witness upon the hearing or an ine 
dictinent, are not subject to the trus- 
tee process. Lathrop v. Snell, 500. 
Trustee's answers, 105, 515. 
Tuscany, criminal law in, 647, 


U. 
Usage, 274, 335. 
Where A. consigned merchandise 
to B. to sell on commission, with in- 
structions ** to sell for cash, or not on 


992 


ee 


credit,’’ B. sold and delivered the 
goods to a person who said he would 
pay forthem in a few days, which 
promise he renewed from time to 
lime, at intervals of two or three 
days, fortwo or three weeks, when 
he fuiled ; in an action by A. against 
B. to recover the value of the goods, 
held, that B. could not show in de- 
fence a custom by which such a sale 
was considered a cash sale. Catlin 
v. Smith, 274. 

Usury, 97, 164, 278, 279, 332, 398. 
Uuering forged bills, 107. 


V. 


Verdict, 40, 108, 109, 331, 406, 520, 
O41. 
Voting lists, duties of selectmen, 516. 


W. 

Wager, 166. 

Waiver, 222, 332, 404, 504. 

Water courses, 220, 521. 

Warehousemen, 279, 406, 407. 

Warranty, breach of, 521, 

Webster, Daniel, proceedings of the 
bar upon the occasion of the death 
of, 457, 522, 583. 

Western Law Journal, 417. 

Will, 34, 45, 167,280, 519. 

Will, construction of, 521. 

Will of feme sole, 34. 

The will of a feme sole is revoked 
by her marriage. Bassett, appellant, 
34. 

The marriage of a woman, who, 
when unmarried, had made a will, is 
a change in the condition or circum- 
stances of the testator, within the 
exception to the provision of Rev. 
Stat. cap. 62,$9 9. Ib. 

The knowledge and assent of the 
husband to the will before marriage, 
and his promise before the marriage 
to sign the will after marriage, are of 
no legal effect. Ib. 

Will, alteration of, 167, 280. 

Wisconsin, practice in, 347. 

Witness, 95, 103, 107, 109, 167, 169, 

2x3, 337, 407. 
Effects of death of reading exami- 
nation, 167. 
Witness, competency of, 221, 279, 
342. 517. 
(See EvipENce.) 
Writ, indorsement of, 519. 
Writ of entry, 517, O41. 
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